Introduction
Our era has witnessed a spectacular redeployment of the functions of the State and a concomitant redefinition of the relationship of the State to its national territory as one of its constituent elements. 1 There are different facets to this redeployment. On the one hand, States have extended the assertion of their power beyond the national territory, as illustrated both by the "global war on terrorism" and by the development of extra-territorial jurisdiction. On the other hand, the sovereignty of the State is questioned by the emergence of powerful transnational actors, both private and intergovernmental, affecting in many instances the ability of the State to assert its authority even on its national territory and leading to calls for a global administrative law better capable of controlling these actors which, although they are seen as competing with the State, are not subjected to the same legitimacy tests. 2 Whether it is interpreted as an expansion of the influence the State exercises in the era of globalization or as a sign of its decline, if not marginalization, the interdependency of States is more important than ever, explaining for instance the popularity of the concept of global public goods 3 and the calls for the affirmation of an extra-territorial responsibility of States, towards populations other than their own. 4 The most important questions facing the international law of human rights today relate to this renegociation of the position of the State and to the renewed understanding of its links to the events it may or may not influence. 5 Are States obligated under the human rights treaties they have ratified when they act beyond their national territory, or when they fail to act beyond their national territory although they could influence events abroad, for instance by better controlling their nationals operating on foreign territory 6 ? Conversely, may States escape their responsibility where events take place on their territory which however they are unable to influence ? May States be imputed the acts of intergovernmental organisations they have set up and delegated powers to ? May they be held responsible for the acts of other States with whom they cooperate ? And if we agree they might incur responsibility for the acts of such organisations or for those of such other States, may States be held responsible for not using their powers, affirmatively, in order to influence the behavior of those other entities ? At a fundamental level, the question is whether the responsibility of States towards the human rights they are internationally committed to uphold should be aligned with this contemporary redefinition of the State and of its relationship to national territory, or whether the understanding of this responsibility should instead be based on the reaffirmation of the classical functions of the State and of its role as the territorial sovereign. In the era of globalization, the tension is heightened between law and fact, 7 between the temptation to hold on to a classical definition of the State as the territorial sovereign and the contemporary realities of its redeployment : the slogan of "effectiveness" of human rights might mean, either that the State must reaffirm its control on the events which it should be held accountable for, whether or not it is in a position to effectively exercise that control ; or that the determination of the international responsibility of States should be made more realistic, indexed on the evolution of the influence it may (or may not) exercise in fact. 8 The recent case-law of the European Court of Human Rights constitutes an excellent laboratory to test the relationship between the facts of globalization and interdependency and the evolution of international law away from its classical adherence to a territorial concept of the State. Article 1 of the European Convention on Human Rights provides that the Contracting Parties "shall secure to everyone within their jurisdiction" the rights and freedoms of the Convention, a condition which also concerns the Additional Protocols to the Convention. Whether or not the alleged victim of the violation was under the jurisdiction of the defending State when the violation was committed thus precedes the two questions which Article 2 of the International Law Commission's Draft Articles on State Responsibility defines as the two constituent elements of an internationally wrongful act of a State, 9 i.e., 1° whether the measure complained of (an act or an omission) may be attributed to that State and 2° whether that measure constitutes a breach of an international obligation of that State. In this sense, the requirement of "jurisdiction" stipulated in Article 1 ECHR is preliminary to the question of State responsibility for a breach of the Convention. In principle, the imputability of a situation to a State is therefore not a substitute for this situation falling under its jurisdiction. Rather, the question of imputability only is raised at a second stage, after it has been determined that the event occurred under that State's "jurisdiction".
However, the fact that States may affect situations beyond their national borders, by adopting acts which are clearly attributable to them in the meaning of Chapter II of the ILC's Draft Articles on State responsibility, raises the question of the relationship between this notion of "jurisdiction" and the notion of national territory. It is this question which this paper explores, in three different directions which the following sections address in turn. A number of States parties to the European Convention on Human Rights have been allegedly committing violations of this instrument by deploying activities beyond their national territory, raising the question whether the Convention does apply to such "extraterritorial" situations (2. The extra-territorial applicability of the European Convention on Human Rights). The European Court of Human Rights has also been confronted with situations where events occured on portions of the territory which were de facto escaping control by the organs of the defending State (3. The "jurisdiction" of the State on its national territory). Perhaps even more significantly, the Court is faced on the European continent with an extraordinary proliferation of cooperations between States, of which the expansion of the European Union and the progress of its integration constitutes perhaps the most spectacular, but by no means unique, manifestation. It therefore is confronted with the discrepancy between the individual character of the responsibility of States under the Convention and the reality of inter-State cooperation, resulting in situations where the alleged violation of the rights of the individual has its source, in fact, not in the acts of any single State party to the Convention, but in the combination of acts of two or more States (4. State jurisdiction and intergovernmental cooperation).
In the context of the European Convention on Human Rights, these questions are made significantly more complex by the recognition that the Contracting States may be imposed certain positive obligations, i.e., obligations to adopt measures which ensure a protection of the rights of individuals, and that they are not simply bound to respect those rights by abstaining from the adoption of measures which could infringe those rights in violation of the Convention. Indeed, the identification of positive obligations in the Convention implies that, where a situation falls under the "jurisdiction" of a State party, that State must act through its organs, and may not remain passive even in the face of events for which is bears no direct responsibility. But the ability for the State to fulfil those positive obligations is severely curtailed where the situation calling for State action either occurs on foreign territory, or is a situation which is affected by the combined action of a number of States, parties or not to the Convention, and therefore does not depend on the adoption of a measure by the defending State alone. Where the exercise of the sovereign powers of this State clashes with competing sovereignties, or with the powers attributed by treaty to an international organisation of which it is a member, how can it be required from the State to fulfil its positive obligations ? Which limits to the identification of such obligations does the existence of competing sovereignties impose ? If we consider that the requirement according to which the situation where a violation of the Convention is alleged to occurred must be under the "jurisdiction" of the State concerned does not in principle constitute an obstacle to imposing on the States parties to the Convention "extra-territorial" obligations extending beyond their national territory, is the implication that they must seek to influence the situation of human rights in territories other than their own ?
The case-law of the European Court of Human Rights is exemplary in a number of ways. First, despite the professed willingness of the Court to examine the issues it is presented with within the framework of general public international law -a position it has emphasized in particular in cases where the limits imposed by the requirement of "jurisdiction" have been tested 10 -, it cannot fully escape the tension between that framework and the specificity of human rights treaties -a specificity which, indeed, also has been emphasized during the early stages of the development of the case-law of the European Convention on Human Rights' supervisory bodies -. 11 Second, nowhere to a larger extent than on the European continent has inter-State co-operation been developed, and has State sovereignty been restricted, especially -for the Member States of the European Union -due to the supranational character of the Union. This requires not only that we address the question of the "jurisdiction" which States may be said to exercise over situations which are affected, not by measures they have adopted (or could have adopted) unilaterally, but by the combined acts of a number of States, whether or not in the framework of an international organisation. It also requires that we ask whether any positive obligation may be imposed on Staets to develop further these modes of inter-State cooperation, where this is required for the effective protection of the rights of the individual, and whether this may be reconciled with the principle of specialty of international organisations. These features justify calling the European Convention on Human Rights a laboratory for the understanding of the evolving notion of "jurisdiction" in the era of globalization.
The extra-territorial applicability of the European Convention on Human Rights a) The territorial understanding of the notion of "jurisdiction"
In the case of Bankovic and Others v. Belgium and Others, 12 the Grand Chamber of the European Court of Human Rights was confronted with the question whether the States parties to the European Convention on Human Rights could be held responsible under that treaty for the bombing of the building of the Serbian Radio and Television on 23 April 1999 by NATO forces. In the view of the applicants, who were injured or whose relatives had been killed in the event, this had led to a number of the provisions of the Convention being violated, including the right to life protected under Article 2. They contended that the aerial strike brought them under the jurisdiction of the defending States. Their contention was, specifically, that "the extent of the positive obligation under Article 1 of the Convention to secure Convention rights would be proportionate to the level of control in fact exercised". 13 They relied in particular on the decisions of the European Court of Human Rights in Loizidou v. Turkey. There, finding that the applicant should be considered as falling under the jurisdiction of Turkey although the acts complained of occured not on Turkish territory but on the territory of the "Turkish Republic of Northern Cyprus", which Turkey (and Turkey alone in the international community) had recognized as an independent State, the Court had concluded that "the responsibility of a Contracting Party may [...] arise when as a consequence of military actionwhether lawful or unlawful -it exercises effective control of an area outside its national territory. The obligation to secure, in such an area, the rights and freedoms set out in the Convention derives from the fact of such control whether it be exercised directly, through its armed forces, or through a subordinate local administration".
14 The Bankovic Court was not persuaded. It considered instead that there existed no "jurisdictional link between the persons who were victims of [the aerial bombing] and the respondent States", and that accordingly, it was "not satisfied that the applicants and their deceased relatives were capable of coming within the jurisdiction of the respondent States on account of the extra-territorial act in question". This reading of Article 1 of the Convention, restricting in principle the applicability of the Convention to the national territory of the States parties, was based primarily on two considerations. First, seeking reliance on the preparatory works of the Convention, 16 the Court considered that the Contracting Parties never intended the Convention to apply beyond the national territories of these States. The Convention, the Court emphasized, has an essentially regional vocation, and was not meant to apply beyond the Council of Europe Member States : "The Convention was not designed to be applied throughout the world, even in respect of the conduct of Contracting States". 17 We shall return to this argument later. 18 Second, and more decisively, the Court referred to a number of writings from which it concluded that, "from the standpoint of public international law, the jurisdictional competence of a State is primarily territorial. While international law does not exclude a State's exercise of jurisdiction extra-territorially, the suggested bases of such jurisdiction (including nationality, flag, diplomatic and consular relations, effect, protection, passive personality and universality) are, as a general rule, defined and limited by the sovereign territorial rights of the other relevant States".
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This second argument is unconvincing. It confuses two entirely different understandings of the concept of jurisdiction. Indeed, it is one thing to say that a State may, under public international law, exercise its "jurisdiction" vis-à-vis certain situations not confined to its national territory, for example under the principles of nationality, passive personality or universality for certain internationally recognized crimes, or even, as some would argue, in the absence of a specific prohibition imposed by international law to States adopting legislation with extra-terrorial reach. 20 It it quite another to say that 16 The Court recalls in § § 19 and 63 of its decision that the Expert Intergovernmental Committee which drafted the Convention replaced the words "all persons residing within their territories" originally proposed with a reference to all persons "within the jurisdiction" of the States parties with a view to expanding the Convention's application to those who are not legally residing, but who are, nevertheless, present on the territory of the Contracting States. 21 which the European Court of Human Rights relied on in Loizidou in order to consider that Turkey should be considered internationally liable for the acts the authorities of the "Turkish Republic of Northern Cyprus" : if the illegality under international law of the invasion by Turkish forces of the Northern part of the Island of Cyprus in 1974 may not be invoked to restrict the responsibility of Turkey for the events occurring on the territories it occupied after that invasion, why then should the responsibility of the States parties to the Convention be limited, in other situations, with regard to events where they might be acting beyond the scope of their "jurisdiction" as recognized under international law ?
The argument that State responsibility under international law should be limited to the acts by which it is acting within its "jurisdiction" under international law is untenable. 22 Indeed, it is amply refuted by the international courts or human rights bodies which have decided similar issues in recent years. Under Article 2(1) of the International Covenant on Civil and Political Rights, a State party to this treaty undertakes "to respect and to ensure to all individuals within its territory and subject to its jurisdiction" the rights it recognizes. In the famed case of Lopez Burgos where it was confronted with the forcible abduction in Argentina by the Uruguayan security forces of a trade-unionist and political opponent, from where he was clandestinely transported to Uruguay, the Human Rights Committee considered that neither Article 2(1) ICCPR, nor Article 1 of the Optional Protocol which provides that the Committee may receive communications from individuals "subject to [the] jurisdiction" of the State concerned, may be read to imply that this State "cannot be held accountable for violations of rights under the Covenant which its agents commit upon the territory of another State, whether with the acquiescence of the Government of that State or in opposition to it"; indeed, said the Committee, "it would be unconscionable to so interpret the responsibility under article 2 of the Covenant as to permit a State party to perpetrate violations of the Covenant on the territory of another State, which violations it could not perpetrate on its own territory". 23 The term "jurisdiction", in the view of the Committee, refers "not to the place where the violation occurred, but rather to the relationship between the individual and the State in relation to a violation of any of the rights set forth in the Covenant, wherever they occurred". 24 Since the Committee initially adopted this position, it has been amply confirmed :
25 the States parties to the Covenant must respect and ensure the rights laid down in this instrument to "anyone within the power or effective control of that State party, even if not situated 22 Unfortunately, the European Court of Human Rights appears to hold to this confusion between the notion of "jurisdiction" as a source of potential State responsibility under Article 1 ECHR and the notion of (prescriptive) "jurisdiction" as the scope of the powers to legislate which public international law recognizes to a State, despite the absence of any logical connection between these two concepts : see Eur b) The exception to the territorial understanding of the notion of "jurisdiction"
A later case, Issa and Others v. Turkey, implicitly overrules Bankovic insofar as this latter decision seemed to imply that a State party to the Convention could not be held responsible for the consequences of acts going beyond the jurisdiction it might legitimately exercise under public international law, unless it occuped foreign territory where it exercises de facto governmental powers. 29 Six Iraqi nationals, acting on their own behalf and on behalf of deceased relatives, alleged the unlawful arrest, detention, ill-treatment and subsequent killing of their relatives in the course of a military operation conducted by the Turkish army in northern Iraq in April 1995. In its judgment of 16 November 2004, the Court stated that, under the principles established in its case-law, "a State may (...) be held accountable for violation of the Convention rights and freedoms of persons who are in the territory of another State but who are found to be under the former State's authority and control through its agents operating -whether lawfully or unlawfully -in the latter State (...). Accountability in such situations stems from the fact that Article 1 of the Convention cannot be interpreted so as to allow a State party to perpetrate violations of the Convention on the territory of another State, which it could not perpetrate on its own territory". 30 The Court considered however that the conditions for the applicants' relatives to be under the "jurisdiction" of Turkey in this sense were not satisfied. It distinguished the situation in Issa from that in Loizidou in the following terms :
notwithstanding the large number of troops involved in the aforementioned military operations, it does not appear that Turkey exercised effective overall control of the entire area of northern Iraq. This situation is therefore in contrast to the one which obtained in northern Cyprus in the Loizidou v. Turkey and Cyprus v. Turkey cases (...). In the latter cases, the Court found that the respondent Government's armed forces totalled more than 30,000 personnel (which is, admittedly, no less than the number alleged by the applicants in the instant case (...) but with the difference that the troops in northern Cyprus were present over a very much longer period of time) and were stationed throughout the whole of the territory of northern Cyprus. Moreover, 29 The Bankovic court mentions in this regard (now operating a confusion between prescriptive extra-territorial jurisdiction which was at the basis of its reasoning and enforcement extra-territorial jurisdiction) that in addition to the case where "the respondent State, through the effective control of the relevant territory and its inhabitants abroad as a consequence of military occupation or through the consent, invitation or acquiescence of the Government of that territory, exercises all or some of the public powers normally to be exercised by that Government", "other recognised instances of the extra-territorial exercise of jurisdiction by a State include cases involving the activities of its diplomatic or consular agents abroad and on board craft and vessels registered in, or flying the flag of, that State. In these specific situations, customary international law and treaty provisions have recognised the extra-territorial exercise of jurisdiction by the relevant State" (Eur. ; therefore "the Court is not satisfied that the applicants' relatives were within the 'jurisdiction' of the respondent State for the purposes of Article 1 of the Convention".
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In sum, this line of the case-law of the European Court of Human Rights, concerning the extraterritorial applicability of the Convention, leads it to distinguish between two situations. Where the alleged violation has occured either on the territory of the defending State party to the Convention, or on a territory on which that State exercises a de facto control equivalent to that it exercises on its national territory -equivalent, that is, insofar as it has at its disposal a governmental apparatus making it possible to secure the rights of the Convention for the benefit of the persons on that territory -, it is under an obligation both to respect and to protect the rights and freedoms guaranteed in the Convention to all persons present within those territories. It is in this sense that, in the case of Cyprus v. Turkey, the Court made it clear that, Turkey having effective overall control over northern Cyprus, "its responsibility cannot be confined to the acts of its own soldiers or officials in northern Cyprus but must also be engaged by virtue of the acts of the local administration which survives by virtue of Turkish military and other support. It follows that, in terms of Article 1 of the Convention, Turkey's 'jurisdiction' must be considered to extend to securing the entire range of substantive rights set out in the Convention and those additional Protocols which she has ratified, and that violations of those rights are imputable to Turkey". 34 The applicability of the European Convention on Human Rights is not limited, however, to those situations of territorial control. As Issa shows, the extra-territorial acts of the States parties to the Convention -i.e., the acts of those States which allegedly lead to violations of the rights afforded under the Convention in situations not located on its territory or on a territory on which it exercises de facto control -may also engage their responsibility provided those acts may be directly attributed to the State organs. This has been the position traditionally adopted by the monitoring bodies of the European Convention on Human Rights. In the first case presented to the European Commission of Human Rights about the situation created by the invasion of Northern Cyprus by the Turkish forces in 1974, the Commission noted that "nationals of a State, including registered ships and aircrafts, are partly within its jurisdiction wherever they may be, and that authorised agents of a State, including diplomatic and consular agents and armed forces, not only remain under its jurisdiction when abroad but bring any other persons or property 'within the jurisdiction' of that State, to the extent that they exercise authority over such persons or property. Insofar as, by their acts or omissions, they affect such persons or property, the responsibility of the State is engaged". 35 and which the four allied powers controlled jointly : the Commission saw "no reason why the acts of British authorities in Berlin should not entail the liablity of the United Kingdom under the Convention", as "a State is under certain circumstances responsible under the Convention for the actions of its authorities outside its territory"; it dismissed the application as inadmissible ratione personae, however, as the United Kingdom alone could not, without the consent of the other three allied powers, modify the regime applied in the prison. 36 These statements have never been overruled. 37 Indeed, also post Bankovic, the Court in Öçalan -where the applicant, the leader in exile of the Workers' Party of Kurdistan (PKK), had been brought by the Kenyan authorities to an aircraft in the international transit area of Nairobi Airport, in which Turkish officials were waiting for him, and from where he was brought to Turkey in order to face trial -confirmed that, in such a situation, a person brought under the effective authority of officials of a State party to the Convention is "within the 'jurisdiction'" of that State for the purposes of Article 1 of the Convention. The Court distinguished Bankovic by emphasizing that, in Öçalan, "the applicant was physically forced to return to Turkey by Turkish officials and was subject to their authority and control following his arrest and return to Turkey". 38 In other terms, where the State party to the Convention does not occupy a territory, exercising powers equivalent to those of a local government, it may still be bound to respect the Convention when acting beyond its national territory, but its obligations are limited : the State is under an obligation to respect the rights of the individuals who are under the effective control of its organs ; it is not bound under the Convention to protect the rights of the population of the territories where its organs occasionally deploy their activities. One obvious consequence is that the State is not under an obligation to control the activities of its nationals operating in foreign territories, even where the activities of those nationals would lead to violations of the rights of others : although, under the active personality principle, the State could impose a liability, in particular a criminal liability, on its nationals wherever they conduct their activities, 39 a failure by a State party to the Convention to exercise this power would not engage its responsibility under the Convention, even though certain individuals' human rights could be affected by this failure to act. 40 Another consequence is that individuals affected by the conduct of the organs of a State party to the Convention which it has put at the disposal of another State may not be considered as placed under the "jurisdiction" of the former State, which excludes the imposition of any obligation on that State to control the way such organs will behave. 41 The judgment delivered by the Court in 1992 in the case of Drozd and Janousek v. France and Spain exemplifies this well. 42 The applicants, a Spanish and a Czechoslovak national, had been convicted by a court of the Principality of Andorra (at a time when Andorra was not a party to the Convention), in conditions which, they alleged, were in violation of the fair trial requirements of Article 6 of the Convention. The Tribunal de Corts before which the trial had taken place had been presided over by a French magistrate, another French magistrate was sitting in the three-members court, and the third member was designated by the Bishop of Urgel. The Court nevertheless considered that the responsibility of France nor that of Spain could be engaged for the administration of justice in Andorra :
Whilst it is true that judges from France and Spain sit as members of Andorran courts, they do not do so in their capacity as French or Spanish judges. Those courts, in particular the Tribunal de Corts, exercise their functions in an autonomous manner; their judgments are not subject to supervision by the authorities of France or Spain. 43 In this two-tiered approach to the question of the so-called "extra-territorial" applicability of the Convention, the notion of territorial control therefore has a crucial regulating function to fulfil. Whenever an event, allegedly constituting a violation of the Convention, occurs on the territory of a State party to the Convention, the responsibility of that State is potentially engaged, either because the violation has been committed directly by one of its organs, or because the State has failed to prevent the violation from occurring by adopting the reasonable meaures which could have been expected and by providing adequate remedies for the reparation of the victim if and when those preventive measures fail. The situation where an event occurs not on the national territory of the State but on a portion of foreign territory where it de facto exercises elements of sovereignty is assimilated to this first hypothesis, because it would be unacceptable for States to be allowed to escape their liability by refusing to consider as part of their national territory certain zones on which, in effect, they detain the governmental powers. 44 The regime applicable to the second hypothesis is the result of two, partly conflicting, concerns. It is necessary, of course, to constrain the exercise by the State of its powers even when they are exercised outside the national territory : again, a State should not be allowed to evade its responsibility simply because, for instance, it persecutes political opponents living abroad rather than within its national territory. On the other hand however, because the degree of control of any State on events occurring on foreign territory is much more limited -restrained as it is, indeed, by the need to respect the sovereign rights of the territorial State -, it would be unrealistic to impose on a State with respect to events occurring on foreign territory obligations similar to those imposed with respect to events occuring on its national territory. In this hypothesis, the "presumption of control" is lacking, on which the regime of human rights obligations of States with respect to events occurring on their national territory or on territories on which they exercise governmental powers is based.
Thus, two principles emerge : (i) on the national territory of a State party to the Convention or on territory where it has assumed governmental powers, that State must ensure that the full range of the rights recognized under the Convention are ensured, and must comply with the corresponding obligations, both to respect and to protect those rights, which the Convention imposes : (ii) where the organs of the State act beyond the national territory or territory assimilated to national territory, they remain bound to respect the rights set forth in the Convention, to the extent that they exercise effective control over certain persons or property. The reader will have noted that, in the definition of the two above principles, no distinction is made between the potential liability of a State party to the Convention in extra-territorial situations where that State occupies a territory in which the Convention was previously in force or where its agents perform acts on such territory, and situations which occur outside the territory of States parties to the Council of Europe. As we have seen however, 45 this distinction did seem to play an important role in the inadmissibility decision adopted unanimously by the Grand Chamber in Bankovic. The applicants had argued before the Court that "any failure to accept that they fell within the jurisdiction of the respondent States would defeat the ordre public mission of the Convention and leave a regrettable vacuum in the Convention system of human rights' protection". 46 The answer of the Court to this contention was that :
the Convention is a multi-lateral treaty operating (...) in an essentially regional context and notably in the legal space (espace juridique) of the Contracting States. The FRY clearly does not fall within this legal space. The Convention was not designed to be applied throughout the world, even in respect of the conduct of Contracting States. Accordingly, the desirability of avoiding a gap or vacuum in human rights' protection has so far been relied on by the Court in favour of establishing jurisdiction only when the territory in question was one that, but for the specific circumstances, would normally be covered by the Convention.
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There are powerful arguments in favor of this distinction, and thus, for limiting any extra-territorial applicability of the Convention to territories situated within the 'espace juridique' -in the geographical sense of the expression -of the Council of Europe Member States. First, in the decision of 26 May 1975 it adopted in the first Cyprus v. Turkey case -a decision which led the way which would lead, twenty years later, to Loizidou -, the European Commission of Human Rights appears to have been guided by its concern that, if it did not find Turkey to have jurisdiction on the occupied party of Northern Cyprus, it would have allowed the Convention to have become ineffective in that part of the island : the military occupation would have deprived the inhabitants of the Northern part of Cyprus from a protection under the Convention which they otherwise would have enjoyed.
48 This argument, according to which allowing Turkey to occupy Northern Cyprus without assuming an obligation to fully respect the rights set forth in the Convention in the zone it occupies would result in allowing for a "vacuum" to be created in the protection that instrument affords, surfaces again in the judgment of the Court delivered on 10 May 2001 in the case of Cyprus v. Turkey. The Court notes that if it were to consider that the "jurisdiction" of Turkey does not extend to this territory, this would result in "a regrettable vacuum in the system of human-rights protection in the territory in question by removing from individuals there the benefit of the Convention's fundamental safeguards and their right to call a High Contracting Party to account for violations of their rights in proceedings before the Court...".
49 Second -and this again is an argument the Bankovic Court puts forward 50 -, the inclusion in the Convention of a clause 51 enabling a Contracting State to declare that the Convention shall extend to all or any of the territories for whose international relations that State is responsible demonstrates that, at least in the view of the drafters, the applicability of the Convention beyond the national territories of the States parties was not presumed, even where they might be effectively in control on certain (non-European) territories. However, on this point also, it would appear that the case-law of the Court may be seen as having overruled Bankovic. As to the argument that the Northern Cyprus cases led to an extensive understanding of the notion of "jurisdiction" in order to ensure that there would be no "vacuum" created in the system of protection of the Convention in territories where it would otherwise be applicable, it cannot but be remarked that this argument was not made, explicitly at least, in in the judgment of 8 July 2004 delivered by the Grand Chamber in the case of Ilascu and Others v. Moldova and Russia. This is remarkable, insofar as the circumstances of that case, which are examined in more detail below, would seem to call for a similar reasoning : the individuals situated on the territory of the separatist "Moldavian Republic of Transdniestria", whose authorities had proclaimed their independency from Moldova and were not under the effective control on the Moldovan central authorities, would be in effect deprived of the protection of the Convention if they were not allowed to impose on the Federation of Russia -whose "jurisdiction" was seen to extend to that territory because of the decisive influence it exercises on the authorities on the separatist regime -, that it assumes its obligations under the Convention also with respect to that zone. The omission of this argument in the context of Ilascu by the fact that, as we shall see, Moldova was considered by the Court to still have "jurisdiction", albeit limited in fact, on the zone of the separatist republic -a zone on which, indeed, it continued to claim sovereignty and the control of which it sought to retain. Thus, the "vacuum" in the system of protection of the Convention would not be complete, as the population of the "Moldavian Republic of Transdniestria" still, in principle, may call upon Moldova to ensure that the Convention is complied with within that territory. The "vacuum" argument nevertheless could have been made, insofar as any protection the Modovan authorities could have provided in the zone on which the "Moldavian Republic of Transdniestria" was self-proclaimed would have been essentially theoretical.
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More fundamentally, the judgement of the Court adopted a few months later in Issa and Others seems to confirm that the notion of a geographically limited "espace juridique" in which the Convention is to apply has lost any support it may have had in the past. Where it summarizes the principles guiding its case-law, the Court in Issa simply restates that "the concept of "jurisdiction" within the meaning of Article 1 of the Convention is not necessarily restricted to the national territory of the High Contracting Parties (...). In exceptional circumstances the acts of Contracting States performed outside their territory or which produce effects there ("extra-territorial act") may amount to exercise by them of their jurisdiction within the meaning of Article 1 of the Convention"
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; there is no allusion to the fact that such exceptional circumstances should only play a role on a territory where the Convention would otherwise have been applicable. Indeed, later in the judgment, applying the general principles to the case in dispute, the Court explicitly addresses the question of the applicability of the Convention beyond the 'espace juridique' of the Council of Europe, and offers a quite different understanding of this notion. It says : 54 The Court does not exclude the possibility that, as a consequence of this military action, the respondent State could be considered to have exercised, temporarily, effective overall control of a particular portion of the territory of northern Iraq. Accordingly, if there is a sufficient factual basis for holding that, at the relevant time, the victims were within that specific area, it would follow logically that they were within the jurisdiction of Turkey (and not that of Iraq, which is not a Contracting State and clearly does not fall within the legal space (espace juridique) of the Contracting States (see the above-cited Bankovic decision, § 80).
52 Thus, the English High Court of Justice (Divisional Court), in a widely publicized judgment of 14 December 2004, considered -rightly, in my view -that "the northern Cyprus and Moldova cases are correctly to be understood as ultimately turning on the exclusive and inclusive aspects of the rationalisation of the Convention as operating essentially only within its own regional sphere but also as permitting no vacuum to appear within that space" (The Although Issa was adopted by a Chamber of the Court constituted within the second section, and thus in principle is less authoritative than the Bankovic decision -adopted unanimously by a Grand Chamber -, it should not be too easily dismissed. Three of the judges sitting in Issa, which was adopted unanimously, also were sitting in the Grand Chamber which decided Bankovic 55 : far from this latter decision having been overlooked, the reading which they offered of it was deliberate, and we should seek, rather than to ignore Issa because it is inconsistent with Bankovic, to read Bankovic in the light of the later case-law of the Court.
The relationship between Bankovic and Issa formed one central aspect of the very richly reasoned judgment delivered on 14 December 2004 by the English High Court of Justice (Divisional Court), when it examined the claims of relatives of Iraqi citizens who had died in Iraq at a time and within geographical areas where the United Kingdom was recognized as an occupying power. 56 Five claimants were killed in incidents with British troops. A sixth applicant died while under custody of British troops in a military prison. The claimants alleged violations of Article 2 of the Convention, which guarantees the right to life, and -in the case of the sixth applicant -of Article 3, which prohibits torture and inhuman or degrading treatments, as they considered that the deaths had not led to effective enquiries. Both these provisions were made applicable before British courts by virture of the Human Rights Act 1998.
The High Court concludes that the "jurisdiction" of the United Kingdom does not extend to the total territory occupied by the British armed forces in Iraq, even though that territory may be said to be under its effective control. Basing itself mainly on Bankovic, which it considers the leading authority on the interpretation of Article 1 ECHR after an extensive review of the case-law of the European Court of Human Rights, 57 the High Court takes the view that "article 1 jurisdiction does not extend to a broad, world-wide extra-territorial personal jurisdiction arising from the exercise of authority by party states' agents anywhere in the world, but only to an extra-territorial jurisdiction which is exceptional and limited and to be found in specific cases recognised in international law. Such instances (...) instances are ones where, albeit the alleged violation of Convention standards takes place outside the home territory of the respondent state, it occurs by reason of the exercise of state authority in or from a location which has a form of discrete quasi-territorial quality, or where the state agent's presence in a foreign state is consented to by that state and protected by international law: such as diplomatic or consular premises, or vessels or aircraft registered in the respondent state". 58 The claims of the first five claimants fail on that basis. However, the Court does recognize that the situation of the sixth claimant, Mr Mousa, warrants a different conclusion : "It seems to us that it is not at all straining the examples of extra-territorial jurisdiction discussed in the jurisprudence considered above to hold that a British military prison, operating in Iraq with the consent of the Iraqi sovereign authorities, and containing arrested suspects, falls within even a narrowly limited exception exemplified by embassies, consulates, vessels and aircraft, and in the case of Hess v. United Kingdom, a prison". 59 The judgment then does on to decide that the inadequacies in the enquiries which took place following the death of Mr Mousa justify a finding of a violation of the procedural requirements of Articles 2 and 3 of the Convention. . 57 The Queen, on the application of Mazin Jumaa Gatteh Al Skeini and Others v. The Secretary Of State For Defence, at § 245 ("Bankovic is the leading authority in support of both the basic proposition [that the essential and primary nature of Article 1 jurisdiction is territorial] and the reasons for it. As such it must throw its light and its learning over all the authorities which precede and follow it"); see also at § 268 ("Bankovic is a watershed authority in the light of which the Strasbourg jurisprudence as a whole has to be re-evaluated"). 58 In order to dismiss the claims for judicial review of the five first claimants, the High Court of Justice thus bases itself on the notion of an "espace juridique" of the Convention expressed in § 80 of the Bankovic decision. It reads this notion as implying that a State party to the Convention is not bound to ensure the rights and freedoms set forth in that instrument on foreign territories effectively under its control, unless this would result in a "vacuum" of the system of protection of the Convention within the territories of the Council of Europe to which that instrument was intended to apply. This reading not only treats as binding authority what was merely obiter in Bankovic -where all parties agreed that the NATO forces did not exercise effective control over Serbia -; it also does not take into consideration the almost explicit reconsideration of that passage in the later case of Issa. The High Court of Justice does recognize this tension. 61 But it adheres to a "pick-and-choose" jurisprudence which is manifest in the justification it offers for following Bankovic instead of the more recent caselaw of the European Court of Human Rights:
in our judgment the dicta in Issa do not, for the reasons which we have sought to express, follow any "clear and constant jurisprudence of the Strasbourg court". On the contrary, we think that they are inconsistent with Bankovic and the development of the Strasbourg jurisprudence in the years immediately before Bankovic. In a sense Issa seems to us to look back to an earlier period of the jurisprudence, which has subsequently made way for a more limited interpretation of article 1 jurisdiction. It may well be that there is more than one school of thought at Strasbourg; and that there is an understandable concern that modern events in Iraq should not be put entirely beyond the scope of the Convention: but at present we would see the dominant school as that reflected in the judgment in Bankovic and it is to that school that we think we owe a duty under section 2(1) [of the Human Rights Act 1998].
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Borrowing from Justice Scalia's flavorful qualifications, 63 we may consider that this is simply an answer to the "never-say-never" jurisprudence of the European Court of Human Rights. And, indeed, the Strasbourg Court may have failed to provide the national courts with all the guidance they may require on this question. It has preferred to decide the questions it has been confronted with, which often are especially sensitive in situations which contain an extra-territorial element, on a case-to-case basis, wishing neither to definitively close any doors, nor to open the floodgates for fanciful and politically motivated applications. 64 Nevertheless, when confronted with two successive decisions of the European Court of Human Rights which contain apparently conflicting dicta, the role of the national courts is to seek either to reconcile these decisions by identifying some overarching principle which could explain both, or to recognize the primacy of the most recent decision, which is presumed to represent the current position of the international judge. To affirm the primacy of the older decision . N°6 9949/01), decision (partial decision of inadmissibility) of 23 April 2002 : the applicant, a member of the Turkish Cypriot community who could not be registered in the Greek Cypriot electoral role, considered that not only the Cypriot government was responsible for this situation, but also Greece, which "caused the military coup in 1974 against the Cyprus Government", Turkey, which "illegally invaded and still occupies nearly 40% of Cypriot territory and supports the illegal 'Turkish Republic of Northern Cyprus'", and the United Kingdom, which "gave support to the revolutionary Cyprus government to propose constitutional changes in 1963 and has done nothing ever since to uphold the Constitution". The Court answers that "the applicant's complaints, to the extent that are directed against Greece, Turkey and the United Kingdom, are of a political nature and have no bearing on the situation complained of by the applicant, namely the refusal of the Cypriot authorities to register him in the electoral lists".
under the pretext that the more recent one are not adequately supported by the authorities it relies on 65 hardly seems to conform with the kind of cooperation between the English courts and the European Court of Human Rights which the Human Rights Act 1998 seems to call for.
d) The positive obligation to influence extra-territorial situations
The two principles identified above require that a distinction be made between (i) the national territory of a State party to the Convention or the territory where it has assumed governmental powers, and (ii) situations where the organs of the State act beyond the national territory or territory assimilated to national territory. The determination of the scope of the State's obligations should be made to depend on this distinction. The judgment of the Court in Ilascu and Others v. Moldova and Russia 67 concerns an intermediate situation, in which the de facto influence exercised by the Russian authorities on the authorities of the self-proclaimed "Moldavian Republic of Transdniestria" was in effect considered by the Court to be such as to compensate for the absence of a territorial control of Russia equivalent to that exercised by Turkey on the Northern part of Cyprus. The "Moldavian Republic of Transdniestria" is a region of Moldova which proclaimed its independence in 1991 but is not recognised by the international community. It has been consistently supported, first by the USSR when the Republic of Moldova proclaimed its independence in August 1991, and later by the Federation of Russia; indeed, the Fourteenth Army of the USSR, previously deployed in Moldova with its headquarters in Chisinau, had retreated from most of Moldova but remained present in Transdniestria, and actively cooperated with the separatists since. After the end of the conflict between Moldova and the separatist republic in 1991-1992, senior officers of the former Fourteenth Army participated in public life in Transdniestria, and soldiers of the former Fourteenth Army took part in the elections in Transdniestria, military parades of the Transdniestrian forces and other public events. Strong links, both economic and legalfor instance in the field of judicial cooperation -were established between the Moldavian Republic of Transdniestria and the Federation of Russia, the successor State to the USSR. The four applicants, Moldovan nationals who were arrested in June 1992 and had been condemned by a Transdniestrian court to imprisonment terms or, in the case of Mr Ilascu, to death, alleged in particular that the court which had convicted them was not competent for the purposes of Article 6 of the Convention, that they had not had a fair trial, that their detention in Transdniestria was not lawful, in breach of Article 5, and that their conditions of detention contravened Articles 3 and 8 of the Convention. The applicants argued that the Moldovan authorities were responsible under the Convention for the alleged violations, since they had not taken any appropriate steps to put an end to them. They further asserted that the Russian Federation shared responsibility since the territory of Transdniestria was and is under de facto Russian control on account of the Russian troops and military equipment stationed there and the support allegedly given to the separatist regime by the Russian Federation. With respect to this latter question, the Court recalled that, under Loizidou, "a State's responsibility may be engaged where, as a consequence of military action -whether lawful or unlawful -it in practice exercises effective control of an area situated outside its national territory. The obligation to secure, in such an area, the rights and freedoms set out in the Convention derives from the fact of such control, whether it be exercised directly, through its armed forces, or through a subordinate local administration". 68 This quote is one we are already familiar with. However the Court then added 69 : It is not necessary to determine whether a Contracting Party actually exercises detailed control over the policies and actions of the authorities in the area situated outside its national territory, since even overall control of the area may engage the responsibility of the Contracting Party concerned (…).
Where a Contracting State exercises overall control over an area outside its national territory its responsibility is not confined to the acts of its soldiers or officials in that area but also extends to acts of the local administration which survives there by virtue of its military and other support (…).
A In addition, the acquiescence or connivance of the authorities of a Contracting State in the acts of private individuals which violate the Convention rights of other individuals within its jurisdiction may engage the State's responsibility under the Convention (...). That is particularly true in the case of recognition by the State in question of the acts of self-proclaimed authorities which are not recognised by the international community.
Applying those principles to the facts of the case, the Court arrived at the conclusion that the Moldavian Republic of Transdniestria, "set up in 1991-1992 with the support of the Russian Federation, vested with organs of power and its own administration, remains under the effective authority, or at the very least under the decisive influence, of the Russian Federation, and in any event that it survives by virtue of the military, economic, financial and political support given to it by the Russian Federation", and that therefore the applicants must be considered to come within the "jurisdiction" of the Russian Federation for the purposes of Article 1 of the Convention. 70 This finding extends the notion of (extra-territorial) jurisdiction under this provision beyond what resulted from the Cypriot cases, insofar as exercising a decisive influence on a rebel regime and even an overall control on the territory cannot be assimilated to a situation of full military occupation, as the position of Turkey in the Northern part of Cyprus may be described. 71 Nevertheless, this was the less controversial part of the judgment of the Court. 72 And, indeed, once it is recognized that the de facto influence exercised by the Federation of Russia on Transdniestria is comparable in effect to that exercised by Turkey in Northern Cyprus, even though the means may not be as direct, and that the Region of Transdniestria therefore is under the "jurisdiction" of Russia in the meaning of Article 1 ECHR, the ensuing reasoning -holding Russia responsible for the acts of the authorities of the self-proclaimed Moldavian Republic of Transdniestria -it is not particularly remarkable. Although we may be trained, as international lawyers, to think that the international responsibility of a State may not be engaged by the conduct of actors not belonging to the State apparatus unless they are in fact acting under the instructions of, or under the direction or control of, 70 Eur. Ct. HR (GC), Ilascu and Others v. Moldova and Russia, at § § 391-394 (my emphasis). It will be noted that, although the Court announced in the passage quoted above that "A State's responsibility may also be engaged on account of acts which have sufficiently proximate repercussions on rights guaranteed by the Convention, even if those repercussions occur outside its jurisdiction" ( § 317; my emphasis), thus presenting "jurisdiction" and "imputability" as alternative grounds for a finding of liability, here the fact that a situation is imputable to the Russian authorities (due to the influence they may exercise on the Transdniestrian separatists) leads to a finding that the "jurisdiction" of the Federation of Russi extends to such situations. These conceptual hesitations and even inconsistencies are a sign of the uncertainties within the Court as to how to treat such situations. 71 See the dissenting opinion of judge Ress, at § 3. 72 Although the judgment elicited no less than four partly dissenting and one dissenting opinions from altogether 13 judges of the 17-members Grand Chamber, only one member of the Court disagreed with the finding concerning the extent of the jurisdiction of Russia. This was judge Kovler, elected on behalf of Russia.
that State in carrying out the conduct, 73 the private-public distinction on which this rule of attribution is based is mooted (though not contradicted) by the imposition of positive obligations on the States parties to the ECHR : once a situation is found to fall under the "jurisdiction" of a State party to the Convention, the State must accept responsibility not only for the acts its organs have adopted, but also for the omissions of these organs, where such omissions result in an insufficient protection of private persons whose rights or freedoms are violated by the acts of other non-State actors.
What is noteworthy in the Ilascu case, however, is that the applicants were directing their application not only against Russia, the "sponsor" State of the Moldavian Republic of Transdniestria, but also against Moldova, which sought since 1991 -but failed -to assert its sovereignty on the Region of Transdniestria. They thus confronted the Court with the question whether, when a portion of the national territory escapes the effective control of the central authorities, that segment of the territory should nevertheless be considered to be under the "jurisdiction" of the State concerned, with the obligations this entails. It is to this problem that I now turn.
The "jurisdiction" of the State on its national territory a) The "jurisdiction" of the State on national territory under its effective control
The preceding section recalled that, where a State exercised on a foreign territory a form of control comparable to that of a territorial sovereign, assuming the governmental powers generally associated therewith, the situations occurring on that territory should be considered to fall under its "jurisdiction" in the meaning of Article 1 ECHR. It would seem to fit within that same logic to consider that, conversely, "the presumption that persons within the territory of a State are within its 'jurisdiction' for Convention purposes is a rebuttable one and, exceptionally, the responsibility of a State will not be engaged in respect of acts in breach of the Convention which occur within its territory". 74 In both situations, "jurisdiction" thus would derive from control, 75 and far from being determinative, the fact that a particular event occurs on the national territory only would serve to establish a presumption of control : thus, whilst "jurisdiction" should extend to the situations effectively under the control of the State which may ensure the protection of the full range of the rights protected under the Convention, it should be limited, conversely, where a State is de facto unable to exercise its governmental powers on some portions of the national territory. Indeed, this was the position adopted by the Court in Cyprus v. Turkey, where the Court justified reiterating its conclusion that Northern Cyprus was under the "jurisdiction" of Turkey That statement seemed to imply, first, that the "jurisdiction" of a State party to the Convention could not be considered to extend to all its national territory if, on certain portions of that territory, the State is unable in fact to exercise its control in order to effectively guarantee the rights and freedoms set forth in the Convention ; second, that the notion of "jurisdiction" is an all-or-nothing concept, in the sense that any single event falls under the jurisdiction either of State A or of State B, depending on which State effectively could have controlled the event and, therefore, may be held internationally responsible for not having guaranteed the rights and freedoms recognized under the Convention.
This however is not to say that the responsibility of the State under whose jurisdiction a particular event occurs is necessarily engaged simply because the event which it should have prevented occurred. Rather, in the logic espoused by the Court in Cyprus v. Turkey, where an event occurs under the jurisdiction of a State party to the Convention three situations are to be carefully distinguished. No particular difficulty is raised in the first situation, where the violation has its source directly in the acts of the organs of the State -for instance, a judicial decision has been adopted in violation of the requirements of a fair trial or a law has been passed which creates an unjustifiable interference with the right to respect for private life. But it may be that the event allegedly resulting in a violation of Convention rights may not be directly attributed to the organs of the State, in that it has its source in the acts of private individuals. In this second situation, the international responsibility of the State will only be engaged where it appears that the State has not adopted the measures which could have reasonably prevented the event from occurring, but this infringment cannot be presumed from the simple fact that those measures have failed in a particular instance to prevent the rights of an individual from being violated : the obligation here is one of means, not of result. 77 The requirement of a prior exhaustion of the local remedies available before the European Court of Human Rights may consider an application ensures that, where the violation complained of has its source in the acts of private individuals, the international responsibility of the State will only exist where, not only it has failed to prevent the event from occurring, but where it also has failed to replace the individuals who are victims of the event in the situation in which they would have been in the absence of that event, 78 and to identify and punish those responsible for the violation. 79 In other terms, despite all the conceptual confusion which still continues to pervade this part of the jurisprudence of the Court, the acts of private individuals are not as such imputable to the State, although if they are left unpunished or unremedied, their occurrence and repetition may serve to shed light on the failure of the organs of 77 Eur. Ct. HR, Plattform "Ärtze für das Leben" v. Austria, judgment of 21 June 1988, Series A n°139, § 34. 78 Since the early 1980s, the case-law of the Court requires not only that the State authorities ensure a reparation to the victim, but also that they adopt the measures acknowledging that the Convention has been violated (see, e.g., Eur. Ct. HR, Amuur v. France judgment of 25 June 1996, Reports of Judgments and Decisions 1996-III, p. 846, § 36 : "a decision or measure favourable to the applicant is not in principle sufficient to deprive him of his status as a 'victim' unless the national authorities have acknowledged, either expressly or in substance, and then afforded redress for, the breach of the Convention"). This ensures that States will not be tempted to simply 'buy off' individual victims by compensating them on a case-by-case basis but without removing the deficiencies in the national legal system or the practices which led to the violation in the first place. 79 It is clear that, in this situation where the alleged violations have their source directly in the acts of private individuals, the local remedies rule constitutes a rule of substance (defining whether the State has violated an international obligation) rather than a rule of procedure (governing only the admissibility before the international jurisdiction of the claim of the invidiaul aggrieved). Although, as is well known, the first qualification was favored first by E. Borchard and, later, by R. Ago as well as, generally, by the Italian doctrine, Ch. de Visscher and C. the State to comply with its obligation to protect the rights of individuals under its jurisdiction. 80 The responsibility of the State is only engaged in such instances because its organs have failed to fulfil their duties to protect the human rights of individuals under the jurisdiction of the State 81 : the legislature, for instance, has failed to adopt legislation which sufficiently discourages violations from being committed ; the executive has failed to enforce the applicable legislation ; or the judiciary has failed to adequately protect the rights of the victims, even though these rights may be not only recognized under international law, but also protected under internal legislation. Unless such failures may be identified in the behavior of the State organs, the State will not be held responsible for an event which, although it might be described as a violation of the rights of the individual, will not be treated as a violation of the obligations imposed on the State by the European Convention on Human Rights to which it is a party.
82 A third and again very different situation is where the State is not unwilling, nor insufficiently attentive to the need to prevent violations from occurring, but unable to effectively control actors operating on its national territory. It is this situation which the following section examines.
b) The "jurisdiction" of the State on national territory escaping its effective control
In the logic of Cyprus v. Turkey, the question where a State cannot effectively exercise control over a situation occurring on its national territory should not be whether the State has deployed all the efforts which could have been reasonably expected in order to prevent violations from occurring. Rather, the preliminary question to be answered is whether the presumption that the State is in control of the events occurring on that territory may be maintained, or whether it should be replaced by a more realistic view about its capacity to influence those events. Indeed, the understanding of the 2001 Cyprus v. Turkey judgment quoted above is that where a State is unable to control a part of its national territory, it has no "jurisdiction" on the events occurring there, and either another State party to the Convention may be identified as the State effectively exercising jurisdiction (such as Turkey with respect to Northern Cyprus) or, however regrettable that may be, there is a vacuum in the system of protection of the Convention. This latter solution, however, is precisely the one which the Ilascu and Others v. Moldova and Russia judgment challenges. Although the Court finds that "the Moldovan Government, the only legitimate government of the Republic of Moldova under international law, does not exercise authority over part of its territory, namely that part which is under the effective control of the [Moldavian Republic of Transdniestria]", the Court does not conclude therefrom that -it being impossible for Moldova to exercise its jurisdiction on the said territory -this State may not be held responsible for what occurs in the region concerned. Instead, the Court considers that "even in the absence of effective control over the Transdniestrian region, Moldova still has a positive obligation under Article 1 of the Convention to take the diplomatic, economic, judicial or other measures that it is in its power to take and are in accordance with international law to secure to the applicants the rights guaranteed by the 80 See, e.g., Eur. Ct. HR, X and Y v. the Netherlands judgment of 26 March 1985, Series A no. 91, pp. 11-13, § § 21-27 (abuse committed against a mentally disabled minor of more than 16 years of age, revealing a lacuna in the Dutch criminal legislation which offered in such circumstances an insufficient protection to the victims of sexual abuse); Eur. Ct. HR, Stubbings and Others v. the United Kingdom judgment of 22 October 1996, Reports 1996-IV, p. 1505, § § 62-64 (while noting that "Children and other vulnerable individuals are entitled to State protection, in the form of effective deterrence, from such grave types of interference with essential aspects of their private lives", the Court finds that "In the instant case (...), such protection was afforded" despite the fact that the applicants had been sexually abused when they were children and were barred from seeking a remedy against their alleged abusers); Eur. Ct. HR, A. v. the United Kingdom judgment of 23 September 1998, § 22 (child beaten repeatedly by his stepfather : the Court concludes that the law in the United Kingdom does not provide adequate protection to children against treatment or punishment contrary to Article 3 ECHR). 81 L. Condorelli, "L'imputation à l'Etat d'un fait internationalement illicite : solutions classiques et nouvelles tendances", R.C.A.D.I., vol. 189, 1984-IV, 9-222, at 153 ("...ce qui est imputé à l'Etat n'est pas le fait de particuliers mais le comportement des organes de l'Etat ; ce dernier comportement, que la conduite de l'individu se limite à mettre en évidence, peut naturellement avoir un caractère omissif ou commissif et enclenche la responsabilité internationale de l'Etat lorsqu'il représente l'infraction à une obligation de prévention et/ou de répression").
Convention". 83 In the approach the Court took to the Cypriot cases, jurisdiction was an all-or-nothing concept, which therefore could constitute a threshold question to be answered before examining whether the alleged violation may be attributed to the State and whether the State has violated its obligations under the Convention. Jurisdiction now becomes a relative concept, a matter of degree determining the scope of the obligations of the State concerned. The Court considers that : 84 … where a Contracting State is prevented from exercising its authority over the whole of its territory by a constraining de facto situation, such as obtains when a separatist regime is set up, whether or not this is accompanied by military occupation by another State, it does not thereby cease to have jurisdiction within the meaning of Article 1 of the Convention over that part of its territory temporarily subject to a local authority sustained by rebel forces or by another State.
Nevertheless such a factual situation reduces the scope of that jurisdiction in that the undertaking given by the State under Article 1 must be considered by the Court only in the light of the Contracting State's positive obligations towards persons within its territory. The State in question must endeavour, with all the legal and diplomatic means available to it vis-à-vis foreign States and international organisations, to continue to guarantee the enjoyment of the rights and freedoms guaranteed by the Convention.
This statement is methodologically disputable. The notion of "positive obligations", in fact, had until presently been used in an entirely different context where, precisely because a State exercised (complete) jurisdiction over a course of events (was in "full and effective control"), it could be required from that State to protect the rights and freedoms guaranteed to the individuals under the Convention, by adopting the necessary measures therefor. It appears here to fulfil a different function, as if in order to compensate for extending the "jurisdiction" of the State in the meaning of Article 1 ECHR -and thus, the scope of the obligations of the State under the Convention -beyond what would be justified by a realistic appreciation of its effective ability to influence a situation. Moldova should be considered to have jurisdiction on the region where the self-proclaimed Moldavian Republic of Transdniestria is established, but we are not to worry : its obligations with respect to the continued arbitrary detention of the applicants in the hands of the authorities of that separatist republic are strictly tailored to what may be required from the Moldovian authorities in such a situation : the "positive obligations" imposed on them relate only to "the measures needed to re-establish [the control of Moldova] over Transdniestrian territory, as an expression of its jurisdiction" (although as the Court acknowledges, "there was little Moldova could do" in this respect), 85 and to "measures to ensure respect for the applicants' rights, including attempts to secure their release". 86 Therefore, although, as stated by judge Sir Nicolas Bratza, the reliance on the concept of "positive obligations" may be a source of confusion ("both misleading and unhelpful in the present context", are his words), the idea behind the use of that concept is nevertheless clear : a State may not seek refuge behind its inability to control portions of its national territory in order to escape its obligation to do everything which it legally and practically can do in order to secure the rights of the Convention on all its territory.
It will be useful to contrast the Ilascu and Others judgment with the attitude of the Court in its Assanidze v. Georgia judgment, delivered by the Grand Chamber only three months earlier. The applicant in this case had been held in custody in the 'Ajarian Autonomous Republic' in Georgia since 1993, after having been arrested and convicted for allegedly illegal financial dealings. Although the Georgian president had granted him a pardon in 1999 suspending the remaining two years of his sentence, he had remained in detention. Indeed, soon after the presidential decree granting the pardon had been adopted, the Ajarian High Court had declared the pardon null and void, and the judgments of the Georgian Supreme Court quashing that latter judgment had been ignored by the local authorities in the Ajarian Autonomous Republic. After the applicant was again convicted on another ground in 2000 by the Ajarian High Court, the Supreme Court of Georgia acquitted him. That acquittal judgment also was never executed, however. Despite all the best efforts of the General Prosecutor's Office of Georgia, the Public Defender, the Georgian Ministry of Justice and the Legal Affairs Committee of the Georgian Parliament, and even the President of the Republic of Georgia, seeking the immediate release of Mr Assanidzé, the local authorities concerned in the Ajarian Autonomous Republic refused to comply, apparently believing that he has been conspiring against the President of the autonomous Republic.
When the question whether Mr Assanidzé was being subjected to arbitrary detention in violation of Article 5(1) ECHR was presented to the European Court of Human Rights, the Georgian government 'accepted that the Ajarian Autonomous Republic was an integral part of Georgia and that the matters complained of were within the jurisdiction of the Georgian Republic', and it moreover insisted that 'Georgian law was duly applied in the [Ajarian Autonomous Republic] and that, apart from the present case, with its strong political overtones, there was no problem of judicial cooperation between the central authorities and the local Ajarian authorities'. 87 The Court took the view that the events complained of by the applicant fell under the 'jurisdiction' of the Georgian State : 88 The Ajarian Autonomous Republic is indisputably an integral part of the territory of Georgia and subject to its competence and control. In other words, there is a presumption of competence. The Court must now determine whether there is valid evidence to rebut that presumption.
In that connection, the Court notes, firstly, that Georgia has ratified the Convention for the whole of its territory. Furthermore, it is common ground that the Ajarian Autonomous Republic has no separatist aspirations and that no other Thus, the presumption referred to (...) above is seen to be correct. Indeed, for reasons of legal policy -the need to maintain equality between the State Parties and to ensure the effectiveness of the Convention -it could not be otherwise. But for the presumption, the applicability of the Convention could be selectively restricted to parts only of the territory of certain State Parties, thus rendering the notion of effective human-rights protection underpinning the entire Convention meaningless while, at the same time, allowing discrimination between the State Parties, that is to say beween those which accepted the application of the Convention over the whole of their territory and those which did not.
It is clear from this passage that the Court considers that the 'presumption' that the jurisdiction of a State extends to all its national territory is an absolute one where no other State de facto occupies a portion of the territory : even where the central authorities fail to impose their will on autonomous entities within the State, the State remains fully responsible under international law, and it may not shelter beyond the inability of the central authorities to impose on the subordinate levels that they comply with the rights and freedoms of the Convention. 89 Thus, although the Court does not deny in
Assanidze that 'the central authorities have taken all the procedural steps possible under domestic law to secure compliance with the judgment acquitting the applicant, have sought to resolve the dispute by various political means and have repeatedly urged the Ajarian authorities to release him' -but have failed -, and that therefore 'under the domestic system, the matters complained of by the applicant were directly imputable to the local Ajarian authorities', 90 it concludes nevertheless that this should not affect the scope of the 'jurisdiction' of the State of Georgia under Article 1 ECHR : 'It is only the responsibility of the Georgian State itself -not that of a domestic authority or organ -that is in issue before the Court'. 91 This conclusion was adopted unanimously by the Grand Chamber.
c) The positive obligation to exercise effective control on all the national territory
On their surface, Assanidze and Ilascu look alike : in both cases, the 'jurisdiction' of the State is presumed to extend to its entire national territory, whatever the difficulties the central authorities may be experiencing in imposing their will to other parts of the administration. In reality, not only are the factual settings of both cases very dissimilar, but moreover Ilascu in two important respects contradicts the reasoning of the Court in Assanidze. Assanidze was justified by the idea that no other State exercises overall control on the territory of the Ajarian Autonomous Republic ; in Ilascu on the contrary, it is despite the fact that the Federation of Russia exercises an overall control on Transdniestria that the 'jurisdiction' of Moldova is considered to extend to that territory. 'Jurisdiction' in Assanidze was considered an all-or-nothing concept, designating in fact the sovereign power on the portion of territory where the events complained of had occurred, in order to identify a potential responsibility of that power in those events ; in Ilascu, 'jurisdiction' is seen instead as a relative concept, not only in the sense that what happens in Transdniestria is considered to be influenced both by Moldova and Russia who therefore are jointly responsible for the situation denounced before the Court, but also in the sense that, the 'jurisdiction' of Moldova on the Moldavian Republic of Transdniestria not being complete (its 'scope' is 'reduced', says the Court), the obligations of the Moldovan authorities are tailored to the extent of the jurisdiction effectively exercised as if the European Convention on Human Rights contained a "federal clause" similar to Article 28 of the American Convention on Human Rights. 92 The Court arrives at the conclusion that the obligations of Moldova are limited to taking all the legal and practical steps they may in order to secure the release of the applicants arbitrarily detained in Transdniestria. It thus reasons as if the authorities of the Moldavian Republic of Transdniestria were private actors not part of the State apparatus, which is entirely justifiable ; what is more remarkable, and which the separate opinions appended to the Ilascu judgment rightly emphasize, is that this is accompanied by a move towards a concept of 'jurisdiction' which has become relative, tailored to the degree of control effectively exercised.
What significance should be attached to this shift? In his partly dissenting opinion to Ilascu and Others, judge Loucaides suggests that the position of the Court, insofar as it imposes on Moldova positive obligations to secure the rights of the Convention even with respect to situations on which it cannot exercise its effective control, would lead to absurd results as it "would lead, for instance, (...) to the illogical conclusion that all High Contracting Parties to the Convention, would have jurisdiction and responsibility for violations of the human rights of persons in any territory of a High Contracting Party, including their own but outside their actual authority (either de facto or de jure or both depending on the territory), merely by virtue of not pressing to secure the Convention rights in that territory through action against the State which does in reality exercise such authority over these persons". This is disingenuous ; and it misrepresents the position of the majority which the partly dissenting opinion criticizes. In fact, the imposition of positive obligations on Moldova cannot be dissociated from the fact that the situation complained of -the continued arbitrary detention of the applicants, essentially -occurred on the national territory of Moldova, and should therefore be presumed to be under the jurisdiction of that State : it is to the extent the situation occurred on its national territory, that Moldova was under an obligation to take all the necessary steps to ensure that the rights are freedoms of the Convention are secured to all, and that it could not simply seek shelter behind an alleged incapacity to influence the situation leading to a violation of the Convention. 93 Although the Ilascu judgment therefore does not represent a radical departure from a territory-based understanding of the concept of 'jurisdiction' as a condition for State responsibility under the European Convention on Human Rights, it nevertheless does mark an evolution in the case-law, insofar as the Court recognizes that 'jurisdiction', rather than being necessarily exclusive may be shared between two of more States parties to the Convention. This may be the case either where more than one State could exercise a decisive influence on the situation denouced as constituting a breach of the Convention, even by unilateral action ; or where two or more States could, by their combined action, decisively exercise such an influence. We see, then, how the debate on the relationship between the concept of 'jurisdiction' in the meaning of Article 1 ECHR and the national territory stands in close relationship to the debate on the ability for the European Convention on Human Rights to adequately address situations where, by concluding treaties among themselves, the States parties to the Convention in fact reallocate among themselves the responsibility of ensuring compliance with the Convention. We thus arrive at the third and most difficult question addressed in this paper.
State jurisdiction and intergovernmental cooperation a) "Jurisdiction" and the scope of State obligations in the framework of inter-State cooperation
When it is confronted with situations where the combined actions of two of more States parties to the Convention have created a situation allegedly in violation of the obligations of each State under this instrument, the European Court of Human Rights has consistently adhered to three principles. First, States may not, by the conclusion of international agreements following the accession to the Convention, escape their obligations under this instrument. Pacta sunt servanda : unless all the States parties to the Convention agree to revising the content of the mutual obligations they have towards one another, no State individually may bind itself by international treaties which will make it impossible for that State to continue to comply with its Convention obligations, without engaging its responsibility under this instrument. 94 Where certain States parties to the European Convention on Human Rights have agreed to create between themselves an international organisation in particular, the Court has emphasized that the Convention 'does not exclude the transfer of competences to international organisations provided that Convention rights continue to be "secured". Member States' responsibility therefore continues even after such a transfer'. 95 However, in order not to discourage the development in the future of intergovernmental cooperation, and seeking to offer a reading of the Convention, to the fullest extent possible, in the light of any 93 Judge Loucaides describes the position of the Court as one according to which "a High Contracting Party to the Convention has 'jurisdiction' over any person outside its authority simply because it does not take the political or other measures mentioned in general terms by the majority". In fact, the positive obligations identified by the Court do not extend to "any person outside the authority of the State", but only to those on its territory, who therefore would be under its jurisdiction had the State the possibility to assert effectively its authority on those persons. 94 This is of course in conformity with the rule expressed in Article 30 of the Vienna Convention on the Law of Treaties of 23 May 1969, entitled 'Application of successive treaties relating to the same subject-matter' (see, specifically, Article 30 § 4, b)). As explained by Special Rapporteur Fitzmaurice : "Since anything that some of the parties to a treaty do inter se under another treaty is clearly res inter alios acta, it cannot in law result in any formal diminution of the obligation of these parties under the earlier treaty, or affect juridically the rights or position of the other parties, which remain legally intact and subsisting" (G. relevant rules and principles of international law applicable in relations between the Contracting Parties, 96 the European Court of Human Rights has recently concluded that it would presume the compatibility with the European Convention on Human Rights of acts adopted by States in fulfilment of the obligations imposed upon them as members of an international organisation, to the extent that these acts may be adequately reviewed for their compatibility with fundamental rights in the system set up within that organisation itself. This is the second principle to which it adheres. It stated in the "Bosphorus Airways" case 97 that "State action taken in compliance with such legal obligations [deriving from commitments of a State party to the Convention under a treaty concluded subsequently to their accession to the Convention] is justified as long as the relevant organisation [set up by such subsequent treaty] is considered to protect fundamental rights, as regards both the substantive guarantees offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent to that for which the Convention provides (...). By "equivalent" the Court means "comparable": any requirement that the organisation's protection be "identical" could run counter to the interest of international co-operation pursued".
98 Such State action implementing obligations imposed under treaties entered into by States parties to the Convention after their accession to this latter instrument will be presumed compatible with the Convention : "If such equivalent protection is considered to be provided by the organisation, the presumption will be that a State has not departed from the requirements of the Convention when it does no more than implement legal obligations flowing from its membership of the organisation" 99 -that is, when the State is deprived of any margin of appreciation in the implementation of those obligations. Such a presumption may not be absolute, however. The Court reiterates its view according to which "absolving Contracting States completely from their Convention responsibility in the areas covered by such a transfer would be incompatible with the purpose and object of the Convention: the guarantees of the Convention could be limited or excluded at will thereby depriving it of its peremptory character and undermining the practical and effective nature of its safeguards". It follows not only (according to the first principle mentioned above) that the State "is considered to retain Convention liability in respect of treaty commitments subsequent to the entry into force of the Convention", 100 but also that the presumption of compatibility with the Convention of acts adopted by States parties by which they implement obligations resulting from their membership of international organisations where fundamental rights are recognized a protection equivalent to that provided under the European Convention on Human Rights "can be rebutted if, in the circumstances of a particular case, it is considered that the protection of Convention rights was manifestly deficient. In such cases, the interest of international co-operation In a judgment of 30 July 1996 delivered in answer to a referral from the Irish Supreme Court, the European Court of Justice had confirmed that Article 8 of EC Regulation 990/93 applied to the aircraft concerned and that the impounding did not violate the fundamental rights of the applicant company : the restriction to the right to property of the company, in particular, was proportionate to the fulfilment of "an objective of general interest (...) fundamental for the international community, which consists in putting an end to the state of war in the region and to the massive violations of human rights and humanitarian international law in the Republic of Bosnia-Herzegovina". 98 would be outweighed by the Convention's role as a "constitutional instrument of European public order" in the field of human rights".
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This position of the Court is clearly inspired by the attitude of the German Federal Constitutional Court (Bundesverfassungsgericht) towards European Community law. Indeed, the German Federal Constitutional Court has agreed to recognize the supremacy of European Community law, without a scrutiny of its compatibility with the fundamental rights protected under the German Basic Law (Grundgesetz), only after it surmounted its initial hesitations and was convinced that fundamental rights are adequately protected in the legal order of the Community. 102 It is already that attitude of the German courts which had led the European Commission of Human Rights, in 1990, to develop the doctrine of an "equivalent protection", according to which the monitoring bodies set up by the European Convention on Human Rights should not control acts adopted by States parties as Member States of the European Community in fulfillment of their Community obligations insofar as the legal order of the Community provided for its own system of protection of fundamental rights which could be considered to be generally satisfactory. 103 That doctrine has been relied upon in later cases by the European Court of Human Rights, even before its spectacular reaffirmation in Bosphorus Airways. Most notably, it appears at least implicitly in two judgments the Court delivered on 18 February 1999 where it considered that the application by the German courts of the rule on immunity of jurisdiction of the European Space Agency does not constitute a violation of Article 6 § 1 of the Convention, which guarantees in principle a right of access to court. Indeed, the Court considered there that, insofar as it corresponds to a long-standing practice established in the interest of the good working of international organisations and fits within a "trend towards extending and strengthening international cooperation in all domains of modern society", 104 applying a rule on immunity of jurisdiction of international organisations is permissible under the Convention, insofar as "the applicants had available to them reasonable alternative means to protect effectively their rights under the Convention". 105 It thus recognized that the setting up of remedies within the internal structures of the European Space Agency could ensure compatibility with the requirements of Article 6 § 1 of the Convention, although the immunity of jurisdiction of the ESA implied that it could not by sued before the domestic courts of Germany. Although the applicants in these cases were clearly under the "jurisdiction" of Germany -the issue was not even raised before the Court -, Germany could justify denying access to its courts by pointing at the alternatives open to the applicants under the rules of the European Space Agency.
Although it establishes a presumption of compatibility with the European Convention on Human Rights of State action implementing rules of an international organisation within which fundamental rights are protected at an equivalent level, the position of the European Court of Human Rights as expressed in Bosphorus Airways does not question that a State party to the Convention still exercises its "jurisdiction" when it implements its obligations under such rules, even where, as in the circumstances of that case, its national authorities are left no discretion whatsoever as to the means by which to comply with those obligations.
106 Through this case-law, the Court seeks to ensure in particular that the Convention will not constitute an obstacle to further European integration by the creation among the Member States of the Union of a supranational organisation -a development which, as the representatives of the European Commission argued in their submissions to the Court, would be seriously impeded if the Member States were to verify the compatibility with the European Convention on Human Rights of the acts of Union law before agreeing to apply them, even in situations where they have no margin of appreciation to exercise -. But the Court stops short of stating that, as the Member States have transferred certain powers to a supranational organisation, the European Community, the situations resulting directly from the application of European Community acts would escape their "jurisdiction" in the meaning of Article 1 of the Convention. Instead, while the Convention remains applicable to such situations, and while the States parties remain fully answerable to the supervisory bodies it sets up, it is only the level of scrutiny exercised by the European Court of Human Rights which is influenced by the circumstance that the alleged violation has its source in the application of an act adopted within the European Community : the Court considers that, insofar as the legal order of the European Union ensures an adequate level of protection of fundamental rights, and unless it is confronted with a "dysfunction of the mechanisms of control of the observance of Convention rights" or with a "manifest deficiency", 107 it may presume that, by complying with the legal obligations under this legal order, the EU Member States are not violation their obligations under the ECHR. 110 The implied suggestion is that, where States parties to the Convention co-operate with one another, they may subject the acts of the other States to only minimal review ; instead, where they cooperate with States not parties to the European Convention on Human Rights (or when the implement secundary legislation adopted within international organisations not offering a protection of human rights at a level similar to that guaranteed by the European Convention on Human Rights), there could be no presumption that the measures adopted in the framework of such co-operation comply with the requirements of the Convention, and a strict scrutiny of such compliance therefore would be required.
106 See § 137 of the judgment : "In the present case it is not disputed that the act about which the applicant complained, the detention of the aircraft leased by it for a period of time, was implemented by the authorities of the respondent State on its territory following a decision to impound of the Irish Minister for Transport. In such circumstances the applicant company, as the addressee of the impugned act, fell within the "jurisdiction" of the Irish State, with the consequence that its complaint about that act is compatible ratione loci, personae and materiae with the provisions of the Convention.". 107 Although, when faced with situations where States cooperated with one another, the Court occasionally did seem to treat Contracting Parties to the Convention the same way it treats third States, it does allow to some extent for a presumption that the behavior of the States Parties will be in conformity with the requirements of the Convention. 111 In the case of T.I. v. the United Kingdom for instance, the applicant was facing the risk of being returned by the United Kingdom to Germany from where he feared he might be expelled to Sri Lanka where he believed his security would be threatened. In the inadmissibility decision of 7 March 2000 reached by the European Court of Human Rights, the Court considered that "The indirect removal […] to an intermediate country, which is also a contracting state, does not affect the responsibility of the United Kingdom to ensure that the applicant is not, as a result of its decision to expel, exposed to treatment contrary to Article 3 of the Convention".
112 However, the fact that Germany is bound by the European Convention on Human Rights does lead the Court to presume that the fears expressed by the applicant are ill-founded : indeed, although it considers that it should not establish a blind -or absolute -presumption that the removal of the applicant to Germany will not expose him to a risk of violation of his Convention rights, the Court says that "There is (...) no basis on which [it] could assume in this case that Germany would fail to fulfil its obligations under Article 3 of the convention to provide the applicant with protection against removal to Sri Lanka if he put forward substantial grounds that he faces a risk of torture and ill-treatment in that country"; therefore the Court allows at least for a relative presumption of compatibility with the Convention of forms of inter-State cooperation between two States parties to the Convention, although that presumption may be rebutted in the face of certain specific circumstances.
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On the other hand however, both because it is reluctant to be seen to impose on third States that they comply with the rules of the Convention, 114 imposing certain restrictions on inter-State cooperation, 116 the Court has sometimes considered that States parties to the Convention wishing to cooperate with those States were only prohibited from doing so in situations of gross injustice committed in those States. In the Drozd and Janousek judgment of 16 June 1992, when examining whether the French authorities should have verified whether the procedures followed by the Andorran courts complied with Article 6 of the Convention when asked to execute the resulting criminal conviction (at a time, as has already been recalled, when Andorra was not a party to the Convention), the Court said : 117 As the Convention does not require the Contracting Parties to impose its standards on third States or territories, France was not obliged to verify whether the proceedings which resulted in the conviction were compatible with all the requirements of Article 6 of the Convention. To require such a review of the manner in which a court not bound by the Convention had applied the principles enshrined in Article 6 would also thwart the current trend towards strengthening international cooperation in the administration of justice, a trend which is in principle in the interests of the persons concerned. The Contracting States are, however, obliged to refuse their co-operation if it emerges that the conviction is the result of a flagrant denial of justice (see, mutatis mutandis, the Soering v. the United Kingdom judgment of 7 July 1989, Series A no. 161, p. 45, para. 113).
Thus, a third principle appears : where the alleged violation has its source in a State measure which does not directly commit the violation, but is adopted in the framework of a form of inter-State cooperation where the violation is directly attributable to the other State, the State party to the Convention giving effect to that violation or facilitating it only is bound to respect a "core content" of the Convention, roughly corresponding to its "international public policy" component if we rely on an analogy with private international law.
The three principles thus summarized may be contested, and the scope of their applicability in the case-law of the Court remains subject to debate. That they are currently guiding the development of this jurisprudence, however, is hardly controversial : although a State party to the Convention may not, by the conclusion of a treaty with other parties than with all the parties to the Convention -whether this treaty sets up an international organisation or whether its subject-matter is less ambitious -, derogate from its prior obligations under the Convention (first principle); nevertheless we may presume that, where precaution has been taken to ensure that human rights remain protected at an equivalent level in the framework of the inter-State cooperation under this treaty, a State party to the Convention does not violate its obligations under this instrument when it simply complies with the resulting obligations it has agreed to in the later treaty (second principle); finally, in the acts which take place in the framework of inter-State cooperation are examined under a specific level of scrutiny, which corresponds to our intuition that State A may not be held to account for acts committed by State B, even if State A in some way participated in the adoption of those acts or gave them effect (third principle). The conclusion of a later treaty or the entering into forms of inter-State cooperation does not affect the "jurisdiction" of the State party to the Convention, which remains bound by the Convention even in situations where it has assumed obligations under another treaty and simply implements those obligations in the adoption of the measure allegedly leading to a violation of the Convention, without exercising any margin of appreciation. It is not the existence of "jurisdiction" on a particular situation, but only the scope of the State's obligations under the Convention which will be affected by the conclusion of this later treaty, as these obligations will be examined taking into account any other (possibly competing) international agreements entered into by the State.
b) Positive obligations in the framework of inter-State cooperation
In contrast with these three previous principles, a fourth principle is hardly ever made explicit, because it is assumed to have an obvious character and not to require any justification. We may call this the principle of individual State responsibility. According to this principle, each State individually, and not States jointly, may be found in violation of the Convention : where a situation allegedly in breach of the Convention has resulted from the combination of the action of two or more States parties to the Convention, the international responsibility of each State is to be examined separately. As a result, each State may escape responsibility under the Convention if -although the alleged violation has occurred in the context of inter-State cooperation -the violation is entirely imputable to another State and could not have been avoided by the defending State before the Court. Where, for instance, delays in judicial proceedings are attributable to the slowness of a court belonging to another legal system or to that of foreign authorities, these delays may not be imputed to the defending State, whose responsibility must be examined only with respect to the acts or omissions of its organs. 119 Where the violation of the right to have witnesses cross-examined 120 is alleged in a situation where the judicial authorities failed to secure the presence at the hearing of a witness because of the lack of cooperation of another State, this failure cannot be imputed to the defending State, whose courts may not be held responsible for that failure, where they have deployed their best efforts to ensure that presence.
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Where an individual fails to have a judgment executed because of the immunity invoked by the foreign State against which the judgment has been delivered, the State under whose jurisdiction the During the intervening period the proceedings in the actions concerned were stayed, which prolonged them by two years, seven months and nine days. The Court cannot, however, take this period into consideration in its assessment of the length of each particular set of proceedings: even though it may at first sight appear relatively long, to take it into account would adversely affect the system instituted by In this case where the applicant had been convicted for cocaine trafficking on the basis, inter alia, of statements made by an undercover agent of the German federal police ("Jürgen") who had taken part in a joint operation of the German and Italian police, this undercover agent did not testify before the Italian courts, as the German authorities declared that he could not be found. The European Court of Human Rights took the view that "the Italian authorities made considerable efforts to obtain oral testimony from Jürgen, having made several orders requiring him to attend court to give evidence, and issued a request for evidence on commission. However, despite those efforts, they were unable to secure his presence at the hearing as, according to the information received from Germany, he could not be found". The Court considered that "it was not for the Italian authorities to make enquiries to establish the whereabouts of a person residing on the territory of a foreign State. By making an order for Jürgen's attendance and issuing an international request for evidence on commission, the Criminal Court and the Court of Appeal used the means at their disposal under domestic law to secure the presence of the witness concerned. Moreover, they had no alternative but to rely on the information received from qualified sources based in Germany (... individual is situated and whose courts have delivered the judgment which he seeks to enforce may not be found in violation of the right of access to a court guaranteed under Article 6 § 1 ECHR, as such a restriction may be seen as justified by the legitimate aim of respecting the immunity of execution of foreign States 122 ; neither may the individual challenge the choice of a State before foreign courts to raise the defence of sovereign immunity, as an individual is not "under the jurisdiction" of that State when that State is simply a defendant to an action brought before such foreign courts and may thus be likened to a private individual against whom proceedings are instituted.
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Although it does set limits to the scope of the "jurisdiction" of the State party to the Convention in situations of inter-State cooperation, this fourth principle is not logically contradicting the previous three. It may, however, result in neutralizing them in fact. For instance, although (under the constant case-law of the European Court of Human Rights) the EU Member States, as States parties to the European Convention on Human Rights, should ensure that the European Court of Justice will comply with Article 6 § 1 ECHR, which includes a requirement that delays of judicial proceedings will not be unreasonable, a State may justify the length of the proceedings before the national courts, which otherwise would appear unreasonable in the light of the complexity of the case and the behavior of the parties, by the time it took for the European Court of Justice to answer a question of interpretation of EC law referred to this Court. 124 Or to consider another example : although a State might be found in violation of the Convention for executing a judgment adopted in violation of the requirements of a fair trial, for example because a criminal conviction was based on testimony which could not be contradicted by the accused and which was not corrobated by other elements, it is uncertain whether that State would be found in violation of the Convention for having convicted a person on the basis of such testimony where the impossibility to cross-examine the witness has its source in the refusal of another State to cooperate. 125 In sum, the fact that the responsibility of each State is considered separately from the responsibility of the other States or international organisations with which it cooperates may lead to certain restrictions to fundamental rights being justified, although the same restrictions would not be allowable if the responsibility was examined for all the States involved jointly. 126 And, more importantly, the Court has never imposed on the States parties to the Convention a positive obligation either to enter into international agreements or even to fully develop the potential of existing agreements where this would ensure an improved protection of the human rights guaranteed under the Convention. In the light of the foregoing considerations, the Court considers that although the Greek courts ordered the German State to pay damages to the applicants, this did not necessarily oblige the Greek State to ensure that the applicants could recover their debt through enforcement proceedings in Greece". 123 The Court considers that "the participation of a State in the defence of proceedings against it in another State does not, without more, amount to an exercise of extraterritorial jurisdiction": Eur It should be added however that, in this case, the conviction of the applicant by the Italian courts was not based exclusively on the declarations of the witness which the German authorities asserted could not be found in order to testify in the Italian criminal procedure. 126 The famous dictum of the Matthews case where the Court says that the United Kingdom, "together with all the other parties to the Maastricht Treaty, is responsible ratione materiae under Article 1 of the Convention and, in particular, under Article 3 of Protocol No. 1, for the consequences of [the Treaty on the European Union, signed in Maastricht in 1992]" (Eur. Ct. HR (GC), Matthews v. the United Kingdom, cited above, at § 33 (my emphasis)), does not contradict this. On the contrary, the responsibility of the United Kingdom -like that of each other EU Member State having concluded the Maastricht Treaty without having ensured that the residents of Gibraltar would be authorized to vote at elections to the European Parliament -results from the fact that that State, considered individually, had the choice whether or not to ratify the Treaty, and that this was a choice for each State to make, rather than for the organisation as whole or for the States acting collectively.
The very silence of the Court concerning the principle according to which, under the Convention, State responsibility is to be examined for each State individually, may thus be seen as revealing : it illustrates that, while the progress of international cooperation is seen in principle favourably by the European Court of Human Rights, which seeks to read the Convention in accordance with its requirements, and progressively to develop a regime under which the obligations of the Contracting Parties under the Convention will be seen as compatible with the transferral of powers to international or supranational organisations, the Court still has not conceived a requirement of deeper international cooperation to be imposed under the Convention, even where it would benefit an effective protection of the rights on individuals under the jurisdiction of the States parties.
127 Although a State may not unilaterally manipulate the scope of its "jurisdiction" by entering into inter-State cooperations in order to diminish its international responsibility, the Court does not impose that it takes responsibility for situations which call for solutions based on an expansion of inter-State cooperation.
Conclusion
The requirement that the situation complained of by the victim of a violation alleged before the European Court of Human Rights was under the "jurisdiction" of the defending State constitutes a preliminary condition for a finding of State responsibility under the Convention. However, although the function this notion fulfils may be clear, its precise status between norm and fact is still subject to controversy. The notion of national territory serves to justify a differentiated approach to the notion. Where a particular situation occurs on the national territory of the State party to the Convention, "jurisdiction" of the territorial State is presumed, in the sense that the State may in principle be imputed any violation resulting from that situation, if this situation reveals a failure by that State to comply with its obligations under the Convention. 128 Although such a presumption is absolute -a State may not invoke that a particular portion of the territory escaping its effective control is not within its "jurisdiction" to escape its obligations under the Convention -, where it is unable in fact to exercise control, the obligation of the State is limited to an obligation to do all which is practically and legally possible in order to ensure that the rights of the Convention are fully respected 129 . Here, the notion of "jurisdiction" thus functions as a a norm : it serves to justify imposing certain obligations on the State, in the name of the effective control it is under an obligation to exercise -and indeed, is presumed to exercise -on its national territory. Instead, where a situation occurs outside the national territory, "jurisdiction" becomes a question of fact, hardly distinguishable from imputability : it serves to designate a fact, that of effective control over a situation, which implies that the State exercising such control should comply with its obligations under the Convention to an extent commensurate with this control exercised in fact. 130 This fact of effective control produces certain normative consequences, as an identification of the obligations imposed on the State will follow from identifying that it exercises a control in fact over certain events. But the determination whether "jurisdiction" exists in the first place will require an examination in fact, rather than depend on the determination of the legal status of a territory or on the identification of the territorial sovereign. 127 The Court does refer to the international agreements concluded by the States parties to the ECHR as a means to evaluate the scope of their positive obligations in certain cases. This is an estoppel-like argument under which a State may not argue that a particular measure it is expected to adopt in order to comply with the Convention is disproportionate, when that State has already accepted to be bound by a similar obligation under another international instrument. See, e.g., Eur. Ct. HR (1st sect.), Ignaccolo-Zenide v. Romania (Appl. N° 31679/96) judgment of 25 January 2000, at § 113 (where the Cout considers that "the positive obligations that Article 8 of the Convention lays on the Contracting States in the matter of reuniting a parent with his or her children must be interpreted in the light of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. This is all the more so in the instant case as the respondent State is also a party to that instrument, Article 7 of which contains a list of measures to be taken by States to secure the prompt return of children", and remarks that "the authorities did not take the measures to secure the return of the children to the applicant that are set out in Article 7 of the Hague Convention ", in order to conclude that the national authorities have not put sufficient efforts into ensuring compliance with judgments imposing that the children be returned to their mother, when the father was abroad with the children); and Eur. This distinction between situations located on the national territory of a State party and extra-territorial situations also may be related to the distinction between negative and positive obligations : in principle, where a situation occurs on the national territory of the State or on a territory where it exercises de facto governmental powers, the State should guarantee the full range of the Convention rights, and it is bound by the corresponding obligations, including the obligation to protect the rights of the Convention from violations committed by third parties ; instead, where a situation occurs outside the national territory, the State will only be imposed a negative obligation not to violate the rights of the Convention when acting through its organs. Under this framework, the potential importance of Ilascu and Others v. Moldova and Russia resides in the circumstance that, for the first time, the Court -and not only certain individual members of the Court 131 -recognizes that a State may be imposed certain positive extra-territorial obligations, by stating that a State's responsibility "may also be engaged on account of acts which have sufficiently proximate repercussions on rights guaranteed by the Convention, even if those repercussions occur outside its jurisdiction". 132 The highly specific character of the case however, and in particular the closeness of the links between the Federation of Russia and the separatist regime set up in the self-proclaimed "Moldavian Republic of Transdniestria", makes it difficult to generalize from this isolated holding.
Although, for obvious reasons, the limits of the "national territory" will not play the same regulating function where the notion of "jurisdiction" is examined in the context of inter-State cooperation -in particular by the setting up of international organisations to which States may choose to attribute certain powers -, here also a clear distinction, albeit still implicit, is made between negative and positive obligations. The supervisory organs of the European Convention on Human Rights have consistently held that the rights and freedoms listed in the Convention should continue to be secured after the conclusion of such treaties or the setting up of such organisations : the conclusion of later treaties, in other terms, should not result in diminishing the level of protection of fundamental rights, or this would allow the States parties to the Convention to limit the scope of their obligations under the Convention by concluding treaties with other parties. It is therefore understandable that the Court has considered that the Convention "does not exclude the transfer of competences to international organisations provided that Convention rights continue to be 'secured'". 133 However, although they remain bound by the Convention when they decide to conclude later international agreements, the States parties to the Convention are not under a positive obligation either to enter into international agreements which might improve the protection of the human rights they have agreed to ensure respect of under the Convention, or, where such international agreements do exist -as those leading to the creation of the European Union and the European Communities -, to ensure that the potential of those agreements is fully realized -that, for instance, the international organisations they have set up exercise all the powers they have been attributed in order to effectively protect the fundamental rights for the benefit of the persons situated under the jurisdiction of the Member States -. The requirements of the European Convention on Human Rights impose limits to what international agreements may be concluded and to what powers may be transferred to international organisations, and they impose that certain safeguards be built into such agreements and transferrals of powers ; but they do not influence which international agreements should be concluded or which powers should be exercised in coordinated fashion at the international level. Although few would dispute that there may be cases where the protection of fundamental rights in a harmonized or coordinated fashion at the international level may improve the quality of this protection -in which sense human rights may be conceptualized as global public goods calling for further intergovernmental coordination -, the consequences thereof for the definition of State obligations in the European Convention on Human Rights have not been drawn yet.
The interdependency of States characteristic of the era of globalization, and further reinforced by the phenomena of regional integration as most clearly exemplified on the European continent, addresses new challenges to the international law of human rights. We have up to now witnessed a defensive reaction, which consists in refusing a dilution of State responsibility resulting from the deployment of extra-territorial activities by the State not accompanied by the imposition of human rights obligations commensurate to the effective control exercised by a State outside its national territory, and in imposing certain limits to the development of forms of intergovernmental cooperation which may result in human rights violations for which no individual State may be found directly responsible. This defensive reaction is important and, indeed, crucial to the continued relevance of the European Convention of Human Rights. The time may have come however, to ask whether a more offensive attitude should not be adopted, based on the notion that 'positive obligations' could serve to determine not only the scope of the obligations of States with regard to situations falling under their jurisdiction, but also the scope of the jurisdiction itself they ought to exercise. With regard to situations occurring on its national territory, a State party to the Convention must not only respect the rights and freedoms that instrument guarantees, but also protect those rights from the acts of others. It should now be asked which obligations the State party to the Convention owes to persons whose situation it may decisively influence, even though they might be situated outside its national territory. And it should be asked which forms of international cooperation a State may be under an obligation to develop, where this appears necessary for the effective protection of human rights in a world -and on a continent -where the interdependency of States has never been stronger, and where the situation of human rights in any particular location thus is made to depend, more frequently than before, not only on the measures adopted by the territorially sovereign State, but also on measures adopted by other States sharing with a former State a single area.
